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ISHEE, J., FOR THE COURT:

¶1. In 1993, Stephen and Gloria Reffalt were granted an irreconcilable-differences

divorce, ending nearly four decades of marriage.  Their property-settlement agreement

provided that Stephen would pay approximately $1,600 per month in alimony, an amount

stated to be one-half of his monthly retirement income.  In December 2008, Stephen filed a

petition to modify the alimony payments.  According to Stephen, his retirement income had

been reduced since the divorce.  Stephen contended that the property-settlement agreement

required monthly alimony be reduced proportionally – to about $1,150 per month.  The
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chancellor found the property-settlement agreement ambiguous, but he concluded that

Stephen’s course of performance – having paid $1,600 per month for almost fifteen years –

evidenced the parties’ mutual understanding that the higher amount was owed.  Stephen

appeals, contending that the chancellor erroneously modified the property-settlement

agreement.  Finding no error, we affirm.

DISCUSSION

¶2. The provision of the property-settlement agreement at issue reads:

The parties both agree and understand that [Stephen] will retire from Martin

Marietta Manned Space Systems effective April 24, 1992. . . . The parties have

agreed to accept #D-Level Income as the monthly benefit option.  This will

provide [Stephen] a monthly income of approximately $3[,]189.26. [He] will

remit to [Gloria] one-half of this income, being the approximate amount of

$1,594.63, on the first day of each month . . . commencing on January 1, 1993.

These monies will be considered alimony[,] and [Gloria will be responsible for

the income taxes].

¶3. Martin Marietta’s “Level Income” benefit option was an early-retirement plan.  As

the name suggests, it would provide Stephen with a “level” income of approximately $3,200

per month after he retired.  Initially, this income would be derived entirely from the Martin

Marietta retirement plan, but when Stephen turned sixty-two (about two years after the

execution of the agreement) and became eligible to receive social security benefits, the

private plan would pay proportionately less.  Between the private plan and the social security

benefits, Stephen’s retirement income would remain the same at about $3,200 per month,

hence the name “level income.”  The Martin Marietta retirement plan would pay about

$2,300 per month after Stephen began receiving social security benefits.
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¶4. The chancellor ordered Stephen to continue paying approximately $1,600 per month.

Stephen characterizes this as a modification of the property-settlement agreement to award

Gloria a share of his social security benefits when she was only entitled to one-half of his

private retirement.  Gloria contends that the property-settlement agreement instead entitles

her to alimony in the amount of one-half of Steven’s total retirement income, which includes

both social security and the private retirement plan.  This case presents a question of contract

interpretation.

¶5. “Property[-]settlement agreements are contractual obligations.”  West v. West, 891 So.

2d 203, 210 (¶13) (Miss. 2004) (citation omitted).  “The mere fact that the parties disagree

about the meaning of a provision of a contract does not make the contract ambiguous as a

matter of law.”  Ivison v. Ivison, 762 So. 2d 329, 335 (¶16) (Miss. 2000).  The court “is not

concerned with what the parties may have meant or intended but rather what they said, for

the language employed in a contract is the surest guide to what was intended.”  Id. at (¶17).

The meaning of a contract is determined using an objective standard, not a party’s subjective

intent or belief.  Palmere v. Curtis, 789 So. 2d 126, 131 (¶10) (Miss. Ct. App. 2001) (citation

omitted).  The Mississippi Supreme Court has established the following process for contract

interpretation by the courts:

We have delineated a three-tiered process for contract interpretation.  First, we

look to the “four corners” of the agreement and review the actual language the

parties used in their agreement.  When the language of the contract is clear or

unambiguous, we must effectuate the parties’ intent.  However, if the language

of the contract is not so clear, we will, if possible, “harmonize the provisions

in accord with the parties’ apparent intent.”  Next, if the parties’ intent remains

uncertain, we may discretionarily employ canons of contract construction.
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Finally, we may also consider parol or extrinsic evidence if necessary.

West, 891 So. 2d at 210-11 (¶14) (internal citations omitted).

¶6. The chancellor found the property-settlement agreement ambiguous, ultimately

concluding that the parties’ course of performance evidenced a mutual understanding that

Gloria was owed the higher amount.

¶7. In reviewing a chancery court’s judgment, this Court “will not disturb the findings of

a chancellor when supported by substantial evidence unless the chancellor abused his

discretion, applied an erroneous legal standard, was manifestly wrong, or was clearly

erroneous.”  Hamilton v. Hopkins, 834 So. 2d 695, 699 (¶12) (Miss. 2003).  A chancellor’s

interpretation and application of the law, however, is reviewed de novo.  Bond v. Bond, 69

So. 3d 771, 772 (¶3) (Miss. Ct. App. 2011).

¶8. The initial question of whether ambiguity exists within an instrument is one of law.

McDonald v. Miss. Power Co., 732 So. 2d 893, 898 (¶14) (Miss. 1999).  “Where a contract

is to be construed by its terms alone, it is the duty of the court to interpret it; but where its

meaning is obscure, and its construction depends upon other and extrinsic facts in connection

with what is written [it presents a question of fact for the chancellor].”  Baylot v. Habeeb,

245 Miss. 439,  447, 147 So. 2d 490, 494 (1962) (citation omitted).  On appeal, our review

of these factual findings is limited to the familiar substantial evidence/manifest error

standard.  Lamb Constr. Co. v. Town of Renova, 573 So. 2d 1378, 1383 (Miss. 1990).

¶9. The threshold issue in our analysis is whether the property-settlement agreement is

ambiguous, which is a question of law that we address de novo.  Again, the provision at issue



 Stephen repeatedly asserts that the chancellor did not find the agreement ambiguous,1

but we find this contention erroneous.  While it is true that the chancellor did not use the
word “ambiguous” when he announced his findings from the bench, he found the property-
settlement agreement subject to “several different interpretations.”  Even if this were not a
clear finding of ambiguity, when the chancellor fails to make specific findings, we proceed
on the assumption that he resolved the issues in favor of the appellee.  Newsom v. Newsom,
557 So. 2d 511, 514 (Miss. 1990).
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reads:

The parties have agreed to accept #D-Level Income as the monthly benefit

option.  This will provide [Stephen] a monthly income of approximately

$3[,]189.26. [He] will remit to [Gloria] one-half of this income, being the

approximate amount of $1,594.63, on the first day of each month . . .

commencing on January 1, 1993.  These monies will be considered alimony[,]

and [Gloria will be responsible for the income taxes].

The agreement does not explicitly provide  provide for a reduction in the amount of alimony

owed when the Martin Marietta retirement plan begins paying less.  Ordinarily, periodic

alimony payments may only be modified by court order on a showing of a material change

in circumstances.  Armstrong v. Armstrong, 618 So. 2d 1278, 1281 (Miss. 1993).  In this

case, however, we are dealing a property-settlement agreement – a contract between the

parties.  The Mississippi Supreme Court has permitted property-settlement agreements to

provide for automatic modification of alimony based on changes in the parties’ incomes.  See

Speed v. Speed, 57 So. 2d 221, 225-26 (¶¶11-16) (Miss. 2001).  The agreement states that

Stephen will “remit to Gloria one-half of [his monthly retirement income],” which it states

is “approximately” $1,594.63.  This language suggests that the alimony award is subject to

automatic modification.  We agree with the chancellor that the amount of the award is

ambiguous.1
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¶10. As the property-settlement agreement is ambiguous, the chancellor properly

considered parol and other evidence.  Rotenberry v. Hooker, 864 So. 2d 266, 270 (Miss.

2003).  Gloria testified that they had understood Stephen would pay a fixed amount of

roughly $1,600 per month, indefinitely; Stephen disagreed.  The best evidence of the parties’

understanding was their course of conduct: Stephen had paid Gloria the $1,600 per month

since they divorced seventeen years before, including approximately fifteen years after he

began receiving less than $3,200 per month from the private retirement plan.  Stephen

contended that he had objected to paying the greater amount, but he relented because he felt

he owed Gloria money on another debt.  The chancellor found that Stephen’s explanation

was not convincing because Gloria had forgiven the other debt.  “[G]reat weight should be

given to practical construction which the parties have placed upon the instrument.”  Warren

v. Derivaux, 996 So. 2d 729, 735 (¶14) (Miss. 2008); see also 17A C.J.S. Contracts § 426

(2011).  We find that the course of the parties’ performance is substantial evidence

supporting the chancellor’s finding of their intent.  The chancellor did not, as Stephen

alleges, modify the parties’ agreement or reform it based on a mistake.

¶11. Stephen contends that the provision must be interpreted against Gloria because she

drafted it.  We accept that vagueness and ambiguity are more strongly construed against the

party drafting the contract.  Rotenberry, 864 So. 2d at 270 (¶14).  However, employment of

the canons of construction is discretionary; construction against the drafting party can control

the result, but not in all cases.  West, 891 So. 2d at 210-11 (¶14).  This canon may control

where there is no strong evidence showing the parties’ intent, or if it is required to do equity
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where the drafting party was more knowledgeable about the subject matter of the contract.

See Lee v. S. Miss. Elec. Power Ass'n, 17 So. 3d 597, 601 (¶¶15-16) (Miss. Ct. App. 2009).

It may also control where the parties have unequal bargaining power.  17A C.J.S. Contracts

§ 425.  But this case presents strong evidence of the parties’ intent;  thus, the fact that Gloria

drafted the provision at issue was just one factor to be considered by the chancellor.

¶12. Stephen also raises the issue of whether the chancellor erred in refusing to admit

certain documents into evidence at the hearing on his motion for reconsideration.  He

contends that the documents were evidence that the parties had not made a mistake in

drafting the property-settlement agreement.  We see no merit to this argument, as the

chancellor did not modify the property-settlement agreement, under a mistake theory or

otherwise.  A trial court’s decision to admit or exclude evidence will not be reversed unless

a substantial right of a party is adversely affected.  Robinson Prop. Group, L.P. v. Mitchell,

7 So. 3d 240, 243 (¶9) (Miss. 2009).  The exclusion of irrelevant evidence cannot be

reversible error.

¶13. Finally, although the issue has not been raised by the parties, the dissent would find

that the award is, in part, an illegal assignment of Stephen’s social security benefits.  This

position is supported by some language in the property-settlement agreement: it does state

that Stephen will remit to Gloria one-half of his retirement income, and the retirement plan

selected by the parties includes social security benefits in the final tally to maintain its “level

income.”  However, the agreement also explicitly states that this award is alimony rather than

property division or assignment.  The alimony payments were due monthly for approximately
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two years before Stephen began receiving social security, and despite the change in the

source, Stephen’s overall monthly retirement income remained the same.  Moreover, a

spouse’s income is a legitimate factor to be considered in awarding alimony.  Armstrong, 618

So. 2d at 1280.  This is true of income from social security benefits, which although they

cannot be divided as marital property, are still considered as separate property of each

spouse.  See Traxler v. Traxler, 730 So. 2d 1098, 1102-1103 (¶23) (Miss. 1998).  Thus

Stephen’s retirement benefits, including social security, were properly cited in the property-

settlement agreement as a basis for the alimony award.

¶14. The parties are afforded wide latitude in entering property-settlement agreements.

Steiner v. Steiner, 788 So. 2d 771, 776 (¶17) (Miss. 2001).  Mississippi law favors settling

disputes by agreements.  In re Dissolution of the Marriage of De St. Germain v. De St.

Germain, 977 So. 2d 412, 420 (¶23) (Miss. Ct. App. 2008).  Our purpose in interpreting the

parties’ agreement is to effectuate their intent, not frustrate it.  It is clear from the record that

the parties intended the award to be alimony.  We conclude that the provision at issue is not

an assignment of Stephen’s social security benefits.

¶15. We find that the property-settlement agreement is ambiguous as to whether the

monthly alimony owed is fixed, but after reviewing the record, we conclude that the

chancellor’s finding of the parties’ intent is supported by substantial evidence.  Stephen’s

arguments to the contrary are without merit.

¶16. THE JUDGMENT OF THE CHANCERY COURT OF HANCOCK COUNTY

IS AFFIRMED.  ALL COSTS OF THIS APPEAL ARE ASSESSED TO THE

APPELLANT.
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LEE, C.J., IRVING AND GRIFFIS, P.JJ., BARNES, ROBERTS AND

MAXWELL, JJ., CONCUR.  RUSSELL, J., DISSENTS WITH SEPARATE

WRITTEN OPINION.  MYERS AND CARLTON, JJ., NOT PARTICIPATING.

RUSSELL, J., DISSENTING:

¶17. The majority affirms the chancellor’s decision to award Gloria a portion of Stephen’s

social security benefits after finding the settlement agreement ambiguous and determining

that “this income” included Stephen’s retirement pension plan plus his social security

benefits.  I disagree; therefore, I respectfully dissent.  Social security benefits are not a

marital asset; therefore, they are not subject to equitable division in a divorce based on the

doctrine of federal preemption.  I find that Gloria is entitled to one-half of Stephen’s

retirement income from Martin Marietta, but she is not entitled to any portion of Stephen’s

social security income.  As such,  I would reverse the chancellor’s judgment and remand for

proceedings consistent with the same.

¶18. Our standard of review regarding property division and distribution in a divorce

proceeding is limited. Jenkins v. Jenkins, 67 So. 3d 5, 8 (¶8) (Miss. Ct. App. 2011).  “A

chancellor’s division and distribution will be upheld if it is supported by substantial

evidence.” Id. (quoting Oswalt v. Oswalt, 981 So. 2d 993, 996 (¶11) (Miss. Ct. App. 2007)).

“However, this Court will not hesitate to reverse if it finds the chancellor’s decision is

manifestly wrong, or that the court applied an erroneous legal standard.” Id. at 8-9 (¶8).

¶19. The relevant provision under the federal law is 42 U.S.C. § 407(a) (2006):

The right of any person to any future payments under this subchapter shall not

be transferable or assignable, at law or in equity, and none of the moneys paid

or payable or rights existing under this subchapter shall be subject to
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execution, levy, attachment, garnishment, or other legal process, or to the

operation of any bankruptcy or insolvency law.

This statute prohibits any transfer of assignment of social security benefits. Id.  The United

States Supreme Court has noted that this section “imposes a broad bar against the use of any

legal process to reach all social security benefits.” Philpott v. Essex County Welfare Bd., 409

U.S. 413, 417 (1973).  Further, the Supreme Court, relying on this section, has held that the

right to receive social security is not a property right. See Flemming v. Nestor, 363 U.S. 603,

611 (1960).  The Supreme Court reasoned that “[t]o engraft upon the Social Security system

a concept of ‘accrued property rights’ would deprive it of the flexibility and boldness in

adjustment to everchanging conditions which it demands.” Id. at 610.  Although, the

Supreme Court has never directly considered whether federal law prevents state courts from

treating social security benefits as marital property, it has held that other federal benefits with

similar anti-assignment provisions cannot be treated as marital property. See Mansell v.

Mansell, 490 U.S. 581, 604 (1989) (military disability benefits); Hisquierdo v. Hisquierdo,

439 U.S. 572, 587 (1979) (railroad retirement benefits).

¶20. Only two Mississippi cases have touched on the subject of social security benefits

incident to a divorce.  In Traxler v. Traxler, 730 So. 2d 1098, 1102-03 (¶23) (Miss. 1998),

our supreme court held that  a chancellor’s failure to discuss a wife’s social security benefits

in equitably dividing the parties’ property was error, but such error was harmless because

“the overall distribution was equitable.”  In Murphy v. Murphy, 797 So. 2d 325, 330 (¶23)

(Miss. Ct. App. 2001), a husband contributed to his federal civil service retirement account
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prior to and during the marriage, and such contributions were mandatory, taking the place

of social security.  The chancellor awarded a portion of the husband’s account to the wife.

Id.  This Court noted that “the chancellor considered the amount that [the husband’s]

retirement increased during the marriage to be a marital asset[,]” and we held that “this was

necessary under Traxler.” Id. at 331 (¶25).  This Court also held that the chancellor’s

classification of the wife’s future eligibility for social security benefits as marital property

was proper under Traxler. Id.  Brett R. Turner made the following observation regarding

these cases:

[I]n Traxler v. Traxler, 730 So. 2d 1098 (Miss. 1998), the court held that the

failure to consider social security benefits was harmless error. It is hard to

determine whether the court meant to hold that the benefits were divisible, or

that they were simply a factor in dividing other assets. The court clearly

likewise permitted division in Murphy v. Murphy, 797 So. 2d 325 (Miss. Ct.

App. 2001), relying on Traxler, but did not actually divide any value because

there was no evidence of value. Neither Traxler [nor] Murphy discussed

federal pre-emption at all.

Brett R. Turner, Equitable Distribution of Property § 6.06 (2d ed. Supp. 2002).  Additionally,

Professor Deborah H. Bell noted: “[F]ederal law provides that [s]ocial [s]ecurity benefits are

not divisible marital property[,]” although some jurisdictions “consider [s]ocial [s]ecurity

benefits in the division stage as a separate asset available to the owning spouse.” Deborah

H. Bell, Bell on Mississippi Family Law § 7.10 (2005).

¶21. In 1975, Congress carved out an exception to provide that social security benefits may

be withheld to “enforce the legal obligation of the individual to provide child support or

alimony.” 42 U.S.C. § 659(a) (2006).  However, in 1977, Congress clarified the term
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“alimony” to ensure that it did not include “any payment or transfer of property or its value

by an individual to the spouse or a former spouse of the individual in compliance with any

community property settlement, equitable distribution of property, or other division of

property between spouses or former spouses.” 42 U.S.C. § 659(i)(3)(B)(ii).  Thus, Congress

explicitly made a provision excluding property division from the reach of the Social Security

Act. Id.  Congress’s actions in enacting this statutory provision is indicative of Congress’s

intention to keep social security beyond state control.

¶22. In this case, the property-settlement agreement, filed contemporaneously with the

complaint for divorce on August 12, 1992, provided:

10. The parties both agree and understand that the Husband will retire from

Martin Marietta Manned Space Systems effective April 24, 1992.  He will

receive severance compensation equal to his present salary through July 31,

1992.  The parties have agreed to accept #D-Level Income as the monthly

benefit option.  This plan will provide the Husband a monthly income of

approximately $3,248.33 before taxes.  The Husband will pay the Wife one-

half of approximately $3,248.33 minus federal and state taxes.  The deductions

for taxes will be based at the rate of “Married,” with 2 deductions.”  The net

amount of these monthly payments will be approximately $1,440.00.  The first

payment will be due August 1, 1992[,] and the first of each month thereafter.

The payments will be terminated only by the death of either the Husband or

Wife.  Both parties intend that the duration of payments will not be effected

by the remarriage of either spouse.  The parties agree that these terms are

irrevocable and may not be modified by a Court of law in the future.

¶23.  A document entitled “Petition to Amendment to Joint Complaint for Divorce” was

filed on January 7, 1993, and stated the following:

10.  The parties both agree and understand that the Husband will retire from

Martin Marietta Manned Space Systems effective April 24, 1992.  He will

receive severance compensation equal to his present salary through July 31,

1992.  The parties have agreed to accept #D-Level Income as the monthly
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benefit option.  This plan will provide the Husband a monthly income of

approximately $3,189.26.  The Husband will remit to the Wife one-half of this

income, being the approximate amount of $1,594.63, on the first day of each

month to the wife commencing on January 1, 1993.  These monies will be

considered alimony[,] and the wife will be responsible for her [f]ederal

and [s]tate tax liability. The husband can then claim as a tax deduction

these alimony payments. The payments will be terminated only by the death

of either the Husband or Wife.  Both parties intend that the duration of

payments will not be effected [sic] by the remarriage of either spouse.  The

parties agree that these terms are irrevocable and may not be modified by a

Court of law in the future.

(Emphasis added). Both parties agree that the D-Level Income retirement option was chosen

because it provided the greatest amount of income earlier in Stephen’s retirement, although

the chancellor determined that D-Level Income means that the income would be the same

amount.  Reviewing the retirement application and the plan, they clearly show the amount

of retirement income to be received by Stephen prior to age 62 and after age 62.  There is

absolutely nothing in the Martin Marietta documents or elsewhere in the record to show that

Stephen’s  social security benefits will be used to make up the difference between “one-half

of this income” and the reduced amount received by Stephen at age 62.  The record is devoid

of any such evidence to support this determination.  As a matter of fact, there is nothing in

Stephen’s retirement documents that would require him to begin receiving social security

benefits at age 62.  Additionally, neither the document filed on January 7, 1993, nor the

property-settlement agreement filed on August 12, 1992, made any mention that Stephen’s

social security benefits would make up the difference in the “one-half of this income”

provision. The record is devoid of any such contractual agreement between the parties to

included Stephen’s social security benefits.  The determination by the chancellor that such
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an agreement existed is further abuse of discretion.  The South Carolina Court of Appeals

provides some instruction that is of value in this case.  Even if such a contractual agreement

existed and the parties proceeded under a mutual mistake, I find that any contract which

included Stephen’s social security benefits as part of the property distribution would be in

violation of federal law and, therefore, unenforceable as to such a provision. See Simmons

v Simmons, 634 S.E. 2d 1, 5 (S.C. Ct. App. 2006) (“The fact that [h]usband voluntarily

agreed to pay [w]ife part of his [s]ocial [s]ecurity benefits is of no significance” and is

unenforceable, although voluntarily entered.). See also In re Marriage of Anderson, 252 P.3d

490, 494 (Co. Ct. App. 2010) (quoting Ellender v. Schweiker, 575 F. Supp. 590, 599

(S.D.N.Y. 1983) (“[T]he fact that the parties’ agreement was entered into voluntarily is

immaterial” because “Congress’[s] clear and stringent interpretation of the prohibition on

transfer and assignment of benefits . . . compels us to strictly interpret that clause to prohibit

voluntary as well as involuntary transfers or assignments.”).

¶24. The divorce decree was entered on January 22, 1993, and states: “the jointly-owned

property of Joint Complainants has been settled between the parties and has been agreed

upon in writing, a copy of which is filed herein in this cause[.]”  The record does not reflect

any action regarding the “Petition to Amendment to Joint Complaint for Divorce” beyond

it being filed, so it is unclear whether this document is the property settlement referred to in

the parties’ divorce decree.  The chancellor took the position that the property agreement

incorporated with the divorce decree was the document entitled “Petition to Amendment to

Joint Complaint for Divorce.”
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¶25. The order signed by the chancellor on May 5, 2009, nunc pro tunc to February 12,

2009, and entered on May 7, 2009, provided: “Even though they modified the agreement

before the divorce, it appears this is a settlement of marital assets and not alimony, but the

[c]ourt has not been asked to make this determination and declines to do so now.”

¶26. The transcript reflects the chancellor’s comments regarding the payments:

I think for all of those reasons, that is a compelling argument that it was the

intention of the partied that it do include the [s]ocial [s]ecurity [income] at

such time that the level from Martin Marietta changed to diminish to be

consistent with his increase that comes from his receipt of [s]ocial [s]ecurity

[income].

The “Petition” appeared to be an attempt to place the division of Stephen’s social security

income under the “alimony” exemption found in 42 U.S.C. § 659 for tax purposes; however,

when the chancellor properly identified the division as one of property distribution and not

alimony, he should have found that it violated federal law.  Instead, the issue was only

addressed with a passing comment.  The payment in this case is clearly a part of the couple’s

property division – not an alimony award.  Therefore, this is an impermissible attempt to

divide federal social security benefits and thwart federal law.   As such, Stephen’s social

security income is beyond the reach of the chancery court.  Stephen’s social security income

must remain his under the circumstances of this case.

¶27.  While no Mississippi case was found which addresses the ability of parties in the

divorce to contractually divide social security benefits,  Gentry v Gentry, 938 S.W.2d 231

(Ark. 1997) and Boulter v. Boulter,, 930 P.2d 112 (Nev. 1997) found that federal law does

not allow state courts to enforce such contractual agreements.  Further, the doctrine of federal
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preemption, and the effect of these restraints, were summarized in In re Marriage of Crook,

813 N.E.2d 198, 206 (Ill. 2004) as follows:

In drafting the Social Security Act, it is evident that Congress intended to

preempt state law property division schemes as applied to [s]ocial [s]ecurity

benefits upon divorce. As stated, in section 402 of the Act, Congress has

carefully and deliberately limited a divorced spouse’s ability to reach the

expected benefits of the other spouse. 42 U.S.C. § 402(b)(1) (2000). By

operation of section 402, a divorced spouse may not look to state marital

property law for distribution of [s]ocial [s]ecurity benefits. The provisions set

forth in section 402, together with the anti-assignment provisions contained in

sections 407 (42 U.S.C. § 407(a) (2000)) and 659 (42 U.S.C. § 659(a) (2000))

of the Act, reflect the intent of Congress to maintain the federal character of

the Social Security system and preempt state interference.

¶28. The federal scheme under the Social Security Act provides for payments to a qualified

divorced spouse.  In the case before us, Gloria is entitled to receive social security payments

based on her individual contributions or those of her ex-husband, whichever is greater.

Currently, in addition to the payments received from Stephen, Gloria collects $660.40 in

social security benefits.  The fact that Congress has made a statutory provision for a divorced

spouse in the Social Security Act indicates that Congress intended to keep social security

income beyond state control.  Interference is forbidden by the Supremacy Clause in the

United States Constitution, Article VI, Clause 2: “This Constitution, and the Laws of the

United States which shall be made in Pursuance thereof; and all Treaties made, or which

shall be made, under the Authority of the United States, shall be the supreme Law of the

Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or

Laws of any State to the Contrary notwithstanding.”  Congress has had the opportunity to

modify section 3401 numerous times but has declined to do so.
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¶29. Further, “relevant state decisions hold almost uniformly that federal law prevents

division of [social security] benefits.” Turner, Equitable Distribution of Property § 6.06 (2d

ed.1994).  For example, in Mann v. Mann, 778 P.2d 590, 591 (Alaska 1989), the Supreme

Court of Alaska considered “whether [s]tate [s]upplemental [e]mployee [b]enefits [were]

marital property subject to division at the time of the divorce.”  The court concluded such

state benefits were subject to division, but social security benefits were not, stating:

Unlike social security benefits, the division of state SBS benefits does not

involve an infringement on federal law. The SBS system is created and

governed by state law and regulations. SBS is a substitute for social security.

Unlike social security, an employee has an absolute contractual right to receive

SBS benefits.

Id. at 591-92. (internal citations omitted).  The court further noted:

Under the doctrine of federal preemption, when a state law and federal law

conflict, state law must yield. . . . In Hillerman v. Hillerman, 109 Cal. App. 3d

334, 167 Cal. Rptr. 240 (1980), the California Court of Appeal concluded that

there was a substantial conflict between California community property laws

and the social security family benefit plan. The court reasoned that under the

doctrine of federal preemption, it could not order the invasion of an employee

spouse’s social security benefits on divorce. 167 Cal. Rptr. at 244-52.

Mann, 778 P. 2d at 591.  Thus, the court held: “[T]he doctrine of federal preemption prevents

state courts from dividing social security benefits.”  Id.

¶30. Similarly, in Gross v. Gross, 8 S.W.3d 56, 58 (Ky. Ct. App. 1999), the Kentucky

Court of Appeals held that “a trial court’s consideration of non-prospective [s]ocial [s]ecurity

benefits in formulating a division of marital property is not preempted by federal law –

although the actual benefits themselves are not subject to division or set-off.”  In Neville v.

Neville, 791 N.E.2d 434, 437 (Ohio 2003), the Ohio Supreme Court held: that “Although a
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party’s [s]ocial [s]ecurity benefits cannot be divided as a marital asset, those benefits may

be considered by the trial court under the catchall category as a relevant and equitable factor

in making an equitable distribution.” Other states have held that social security benefits may

not be considered as a factor in the context of equitable distribution. See In re Marriage of

Swan, 720 P.2d 747, 752 (Or. 1986) (holding that “the value of social security benefits of

either spouse may not be considered in the division of property.”).  What these case do have

in common, though, is the fact that the social security benefits themselves may not be divided

in the context of property division.

¶31. In sum, the doctrine of federal preemption prohibits the chancery court from dividing

a party’s social security benefits.  While some jurisdiction hold that a court may consider

social security income as separate property of a spouse – or as a factor – in equitably dividing

property, other jurisdictions hold the opposite.  But the law is clear across the states that a

court is prohibited from dividing the social security benefit itself.  And, the Supreme Court

has held that social security benefits are not a property right. The majority is correct that the

“Petition to Amendment to [sic] Joint Complaint for Divorce” explicitly termed Stephen’s

payments to Gloria as alimony; however, the chancellor determined that the payments were

part of the division of property and refused to rule on the issue.  Stephen’s social security

benefits were not an asset of the marriage, were not subject to division, and cannot be

recognized by any alternative provision employing a setoff; and to do so otherwise would be

contrary to current prevailing law.  For the above reasons, I find the chancellor abused his

discretion and applied incorrect law. Therefore, I would reverse the judgment and remand
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the case to the chancery court to redetermine an equitable division of the parties’ assets

without including Stephen’s social security benefits.
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